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§1499.10

that portion of the donated commod-
ities designated as suitable for the use
authorized in the agreement. The par-
ticipant shall dispose of donated com-
modities that are unfit for such use in
the following order of priority:

(i) Sale for the most appropriate use,
i.e., animal feed, fertilizer, industrial
use, or another use approved by FAS,
at the highest obtainable price;

(ii) Donation to a governmental or
charitable organization for use as ani-
mal feed or for other non-food use; or

(iii) Destruction of the commodities
if they are unfit for any use, in such
manner as to prevent their use for any
purpose.

(2) The participant shall arrange for
all U.S. Government markings to be
obliterated or removed before the do-
nated commodities are transferred by
sale or donation.

(f) A participant may retain any pro-
ceeds generated by the disposal of the
donated commodities in accordance
with paragraph (e)(1) of this section
and shall use the proceeds for expenses
related to the disposal of the donated
commodities and for activities speci-
fied in the agreement.

(g) The participant shall notify FAS
immediately and provide detailed in-
formation about the actions taken in
accordance with paragraph (e)(1) of this
section, including the quantities, val-
ues, and dispositions of commodities
determined to be unfit.

§1499.10 Claims for damage to or loss
of commodities.

(a) FAS will be responsible for claims
arising out of damage to or loss of a
quantity of the donated commodities
prior to the transfer of title to the
commodities to the participant.

(b) If the participant has title to the
donated commodities, and the value of
the damaged or lost donated commod-
ities is estimated to be $20,000 or great-
er, the participant will be responsible
for:

(1) Initiating a claim arising out of
such damage or loss, including actions
relating to collections pursuant to
commercial insurance contracts; and

(2) Notifying FAS immediately and
providing detailed information about
the circumstances surrounding such
damage or loss, the quantity of dam-
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aged or lost donated commodities, and
the value of the damage or loss.

(c) If the participant has title to the
donated commodities, and the value of
the damaged or lost donated commod-
ities is estimated to be less than
$20,000, the participant will be respon-
sible for providing detailed information
about the damage or loss in the next
report required to be filed under
§1499.13(c)(1) or (2) and shall not be re-
quired to initiate a claim collection ac-
tion.

(d)(1) The value of a claim for lost do-
nated commodities shall be determined
on the basis of the commodity acquisi-
tion, transportation, and related costs
incurred by CCC with respect to such
commodities.

(2) The value of a claim for damaged
donated commodities shall be deter-
mined on the basis of the commodity
acquisition, transportation, and re-
lated costs incurred by CCC with re-
spect to such commodities, less any
funds generated if such commodities
are sold in accordance with
§1499.9(e)(1).

(e) If FAS determines that a partici-
pant is not exercising due diligence in
the pursuit of a claim, FAS may re-
quire the participant to assign its
rights to pursue the claim to FAS.

(f)(1) The participant may retain any
funds obtained as a result of a claims
collection action initiated by it in ac-
cordance with this section, or recov-
ered pursuant to any insurance policy
or other similar form of indemnifica-
tion, but such funds shall only be ex-
pended for purposes approved in ad-
vance by FAS.

(2) FAS will retain any funds ob-
tained as a result of a claims collection
action initiated by it under this sec-
tion; provided, however, that if the par-
ticipant paid for the freight or a por-
tion thereof, FAS will use a portion of
such funds to reimburse the partici-
pant for such expense on a prorated
basis.

§1499.11 Use of commodities and sale
proceeds.

(a) A participant must use the do-
nated commodities in accordance with
the agreement.

(b) A participant shall not permit the
distribution, handling, or allocation of
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donated commodities on the basis of
political affiliation, geographic loca-
tion, or the ethnic, tribal or religious
identity or affiliation of the potential
consumers or beneficiaries.

(c) A participant shall not permit the
distribution, handling, or allocation of
donated commodities by the military
forces or any government or insurgent
group without the specific authoriza-
tion of FAS.

(d) A participant may sell or barter
donated commodities only if such sale
or barter is provided for in the agree-
ment or the participant is disposing of
damaged commodities as specified in
§1499.9. The participant shall sell the
donated commodities at a reasonable
market price in the economy where the
sale occurs. The participant shall use
any sale proceeds, income, or goods or
services derived from the sale or barter
of the donated commodities only as
provided in the agreement.

(e) The participant shall deposit all
sale proceeds and income into a sepa-
rate, interest-bearing account unless
the exceptions in §3019.22(k) of this
title apply, the account is in a country
where the laws or customs prohibit the
payment of interest, or FAS deter-
mines that this requirement would
constitute an undue burden.

(f) A participant may use sale pro-
ceeds or income to purchase real or
personal property only if local law per-
mits the participant to retain title to
such property. However, the partici-
pant shall not use sale proceeds or in-
come to pay for the acquisition, devel-
opment, construction, alteration or up-
grade of real property that is:

(1) Owned or managed by a church or
other organization engaged exclusively
in religious pursuits; or

(2) Used in whole or in part for sec-
tarian purposes, except that a partici-
pant may use sale proceeds or income
to pay for repairs to or rehabilitation
of a structure located on such real
property to the extent necessary to
avoid spoilage or loss of donated com-
modities, but only if such structure is
not used in whole or in part for any re-
ligious or sectarian purposes while the
donated commodities are stored in it.
If such use is not specifically provided
for in the agreement, such use may

§1499.12

only occur after receipt of written ap-
proval from FAS.

(g) A participant shall endeavor to
comply with §§3019.41 through 3019.43 of
this title when procuring goods and
services and when engaging in con-
struction work to implement the
agreement. The participant shall also
establish procedures to prevent fraud.
As provided for in the agreement, the
participant shall enter into a written
contract with each provider of goods,
services or construction work that re-
quires the provider to maintain ade-
quate records to account for all do-
nated commodities or funds or both
provided to the provider by the partici-
pant and to submit periodic reports to
the participant. The participant shall
submit a copy of the signed contracts
to FAS.

§1499.12 Subrecipients.

(a) If provided for in the agreement, a
participant may utilize the services of
a subrecipient to implement activities
under this agreement. The participant
shall enter into a written subagree-
ment with the subrecipient, and pro-
vide a copy of such subagreement to
FAS, in the manner set forth in the
agreement, prior to the transfer of any
donated commodities, sale proceeds,
income or CCC-provided funds to the
subrecipient. Such written subagree-
ment shall require the subrecipient to
pay to the participant the value of any
donated commodities, sale proceeds,
income, or CCC-provided cash funds
that are not used in accordance with
the subagreement or are lost, damaged,
or misused as a result of the subrecipi-
ent’s failure to exercise reasonable
care.

(b) If a participant demonstrates to
FAS that it is not feasible to enter into
a subagreement with a subrecipient,
FAS may grant approval to proceed
without a subagreement; provided,
however, that the participant must ob-
tain such approval from FAS prior to
transferring any donated commodities,
sale proceeds, income, or CCC-provided
funds to the subrecipient.

(c) The participant shall monitor the
actions of a subrecipient as necessary
to ensure that donated commodities or
funds provided to the subrecipient are
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